
BY MICHAEL D. YOUNG

Mediation may not be confidential enough
as far as Girls Gone Wild founder and au-
teur Joseph Francis is concerned. As a re-
sult of rather unusual conduct at a “confi-
dential” mediation session, the 34-year-old
Francis found himself first in
court, compelled to disclose
mediation communications,
and then behind bars, an un-
willing guest of the Federal
Bureau of Prisons. 

Francis’ unusual media-
tion odyssey is an interesting
story, if a bit tawdry and sala-
cious. But for students of al-
ternative dispute resolution, it also raises
fundamental–and captivating–questions
dealing with mediation confidentiality
limits, the meaning of negotiation “bad
faith,” and the power of the courts to con-
trol private mediation and imprison its
participants.

The case may even challenge the no-
tion of “voluntariness,” a generally sacro-
sanct aspect of mediation.

Be warned: The events described in this
article, which come from the federal court’s
Pacer system, involve raw language that

some may consider offensive. The court doc-
uments obtained are posted, following the
chronology below, at www.wbcounsel.com/
mediation. Throughout this tale, Practice
Notes are set off in boldface from the nu-
merous mediation issues raised by the facts.

The story begins in Panama City
Beach, Fla., during Spring
Break 2003, where Francis
set up shop to film another
in his series of lucrative Girls
Gone Wild soft porn videos, a
staple of late night cable ad-
vertising and talk show
monologue punch lines. As
alleged in the complaint filed
by unidentified minor girls

and their parents, Francis and his col-
leagues rented local houses and condo-
miniums in order to entice underage girls
to bare their breasts, and engage in vari-
ous sexual acts, for the cameras. Alcohol
allegedly was involved. A civil action,
Doe v. Francis, No. 5:03cv260 (FL ND),
was filed about the same time as a paral-
lel criminal action was asserted against
the same defendants, which include
Francis and his companies.

Little had happened in the civil action,
which had been stayed for two years due to
the pending criminal case. The fateful
events were placed into motion by U.S.
District Court Judge Richard Smoak last
October, when he ordered the parties to
mediation. 

Because some of the mediation order’s
terms play prominent roles in Francis’ jail-
ing, the order is worth examining. Smoak
“directed” the parties to jointly select a me-
diator, with the mediation fee to be shared
equally by the parties.
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[Practice Note: Constitutional issues
arise immediately: Can a court lawfully
compel a plaintiff to spend money on a
private dispute resolution process? A re-
cent California opinion said no. See
Jeld-Wen Inc. v. Superior Court, 146 Cal
App 4th 536, 543, 53 Cal. Rptr. 3d 115
(2007).]

Smoak next identified those individu-
als who were required to attend the medi-
ation, which included all parties. He de-
clared that the “[f ]ailure of any person to
attend the mediation conference as re-
quired shall result in the imposition of
sanctions.” The order also contained two
other provisions worth mentioning: First,
it established that “[t]he mediator shall
have authority to control the procedure
to be followed in mediation.  . . .” Sec-
ond, it reaffirmed that, “All discussions,
representations, and statements made at
the mediation conference shall be off the
record and privileged as settlement nego-
tiations.”

The parties selected Dominic M. Ca-
parello, of Tallahasee, Fla.’s Messer, Ca-
parello & Self, P.A, to mediate, and
agreed on a two-day session beginning on
March 21.

FROM MEDIATION TO PRISON

The stage was now set for the events that
ultimately would imprison Francis for his
mediation conduct. This chronology fol-
lows the paper trail filed with the court.

March 21 and 22: The parties came to-
gether at the mediator’s private offices for
the two-day confidential mediation ses-
sion. The details of this session were soon
to be disclosed and debated by the parties,
their counsel, and the court. 

To be sure, the case was not resolved at
this time.

March 23: The day after the mediation,
the plaintiffs filed a motion for sanctions
against Francis. In their papers, the plain-
tiffs explained how the parties had agreed
to skip the traditional joint session, wisely
deciding not to have the underage women
and Francis in the room together. Instead,
the parties agreed to allow the attorneys for
one side to make a presentation to the at-
torneys and clients of the other side. Of

course, before that could happen, the par-
ties actually had to be present.

This is where the story gets interesting.
According to the plaintiffs, they arrived at
the mediation on time, despite missing
school and traveling from a number of dif-
ferent states. But where were Francis and
his defense team? 

According to what the plaintiffs were
told, Francis’ “private jet was ‘running late’
because Francis’ [Los Angeles] counsel . . .
had a hearing that had run late the night
before.” Four hours later, the defense team
arrived—inexplicably without the Los An-
geles attorney—and was escorted to its pri-
vate room.

The motion papers pick up the story
from here, with the typos left in:

Francis was wearing sweat shorts, a back-
wards baseball cap, and was barefoot. He
was playing on his electronic devise. As
[plaintiffs’ counsel] began his presenta-
tion, Francis put his bare, dirty feet up
on the table, facing plaintiffs’ counsel.
[Plaintiffs’ counsel] said four words,
“Plaintiffs were minor girls,” when Fran-
cis barked, “Are the girls minors now?”
Continuing, [Plaintiffs’ counsel] said,
“Plaintiffs are minor girls who were se-
verely harmed by Defendant.” 

Francis then erupted. “Don’t expect to
get a fucking dime—not one fucking
dime!” This was Francis’ mantra which
he repeated, about fifteen times, dur-
ing his tantrum that ensued. 

“I hold the purse strings. I will not set-
tle this case, at all. I am only here be-
cause the court is making me be here!”
Francis shouted. Seeing there was to be
no mediation in good faith, Plaintiffs
attorneys got up to leave the room.
Less than three minutes had passed, al-
most completely taken up by Francis’
outburst. 

As plaintiffs’ attorneys were leaving,
Francis’ threats escalated. “We will
bury you and your clients!” Francis
threatened. 

As [Plaintiffs’ counsel] was walking out
of the room, Francis got up and faced
off with [Plaintiffs’ counsel]. Right in
[Plaintiffs’ counsel’s] face, Francis
barked, “I’m going to ruin you, your

clients, and all of your ambulance chas-
ing partners!” 

Francis’ aggressive move and threats to
“bury” and “ruin” [Plaintiffs’ counsel]
were clearly an assault on [Plaintiffs’
counsel] and clearly intended to and
did prevent the mediation from ever
beginning. 

As a result of Francis’ assault on [Plain-
tiffs’ counsel], no mediation as to Fran-
cis as an individual defendant ever oc-
curred. 

Francis then made the only offer he
was to make that day, “suck my dick,”
Francis shouted repeatedly, as plain-
tiffs’ counsel left the mediation room.

Translation: Francis and his attorneys
claimed that the women lied about their
age in 2003. 

According to the plaintiffs’ motion, the
mediation continued with respect to the
corporate defendants. But the “Plaintiffs
told Defense counsel that they were only
moving forward with the corporations and
would not move forward with Francis.”
The papers then continued with a litany of
other alleged Francis pretrial shenanigans.

Among other things, the motion
sought an order that Francis behave civilly
and pay sanctions including travel expens-
es, lost wages, and attorneys fees, for all
plaintiffs associated with the mediation.

[There’s more on the facts, but first,
a number of questions are already de-
manding attention: How is it that this
information is even admissible? Not on-
ly is mediation confidential by statute
and convention, Judge Smoak’s media-
tion order expressly vested all mediation
process “control” to the neutral, and
confirmed that all statements in the me-
diation were to be “off the record” and
“privileged.” And where was the media-
tor during this tirade? Did he step in
and put an end to it? Was he able to con-
tinue the mediation in private caucus?
And after Francis’ outburst, wasn’t it the
plaintiffs who refused to negotiate fur-
ther with Francis as an individual?
Nowhere do the plaintiffs assert that
Francis himself refused to negotiate with
plaintiffs. And while rude and abusive,
can’t one argue that Francis’ tirade was a
negotiation tactic designed to reduce the
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briefing on the choice-of-law issue. Smoak
flatly stated, “I will not permit Mr. Francis
to hide behind [the] Florida Mediation
Code to avoid sanctions for violation of
my order.”

With respect to the evidentiary hear-
ing, Smoak directed Francis to appear in
person, and “to be dressed in proper busi-
ness attire,” adding, “And you are to send
him to etiquette or charm school in the
meantime. He embarrassed himself when
he was here for his corporation’s plea.”

But Smoak was just warming up. Di-
recting his comments to Francis’ counsel,
he said, “If I find that this [alleged media-
tion behavior] is true, you need to tell
[Francis] to bring his bag, because the
sanction may well involve that he will go to
jail.  . . . Mr. Francis may have gone too far
this time.”

The judge concluded the hearing by
again ruminating about an appropriate
“coercive sanction . . . if it is warranted for
Mr. Francis,” to “ensure that he properly
follows the order to mediate.” Opining
that financial sanctions would not get
“anybody’s attention, given the financial
resources of Mr. Francis and his enterpris-
es,” the judge suggested that all he was left
with “as an effective sanction, both for
punishment and coercion, is for him to go
into custody.”

[Is coercion really an appropriate goal
when attempting to explore mediation as
a means of resolving a litigated dispute?
What happened to mediation being a vol-
untary process aimed at allowing the par-
ties to safely and creatively search for a
negotiated resolution? Isn’t coercion the
antithesis of mediation? And should
courts, which are properly the forum for
a coercive dispute resolution process, be
in the business of attempting to coerce
parties to settle cases?]

‘COLORFUL,’ NOT ‘OBNOXIOUS’

March 28: The defendants filed their op-
position to the sanctions motion and, not
surprisingly, focused on confidentiality and
the inapplicability of the Florida mediation
rules’ violence exception. Stressing the por-
tions of the court’s original mediation or-
der directing the mediation to be “off the
record and privileged as settlement negoti-
ations,” the defendants characterized the
“obnoxious” behavior as merely “colorful
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plaintiffs’ expectations—perhaps not an
effective tactic, but a tactic nevertheless?
Some answers follow.]

CONFIDENTIALITY 
EXCEPTION SOUGHT

The admissibility issue was addressed in
the motion. The plaintiffs sought to find
an exception to mediation confidentiality
under a Florida statute that holds all medi-
ation communications to be confidential
“except when violence is threatened.” Sec.
44.405 Fla. Stat. 2006. According to the
plaintiffs, because violence was threatened,
“none of the statements that Francis made
during the mediation were confidential.” 

[Was violence really threatened here?
Or were the plaintiffs simply choosing
to interpret statements like “I will bury
you” as “violent” to give them the vehi-
cle to get Francis’ mediation behavior
before the judge? And even if this was vi-
olence, does that mean none of Francis’
statements can remain confidential? Or
just the ones relating to the threat?
Where does the court get its power to
sanction a party for conduct that is com-
pletely within a private and confidential
alternative dispute resolution process?]

The plaintiffs recognized there was no
express authority empowering a court to
sanction a party for behavior in a confiden-
tial mediation process. Accordingly, they
rested their sanctions request on what they
considered to be the court’s “implied pow-
ers” to impose sanctions on parties that
abuse “the judicial process, whether or not
the abusive conduct occurs in the court-
room.”

March 23: The plaintiffs’ request was
heard clearly by the court, which conduct-
ed an immediate hearing on the motion.
While ordering the parties to appear for an
evidentiary hearing on March 30, Judge
Smoak left no mistake as to what his tenta-
tive views were. Despite a request by both
sides that the matter be kept under seal,
Smoak refused, commenting “I am not go-
ing to put things under seal to insulate Mr.
Francis from his misbehavior. He is the au-
thor of his own misfortune in that regard.”

Then, when faced with the defense ar-
gument that mediation confidentiality
precluded admitting the plaintiffs’ evi-
dence, and the Florida statutes’ “violence”
exception didn’t apply, the court ordered a

language to a roomful of seasoned trial
lawyers, after hearing the mediator’s open-
ing remarks that by rule would have in-
cluded instruction that the mediation and
all statements made by both sides were
strictly confidential.”

The defendants argued that the “color-
ful language” was not a violent threat, and
did not derail the mediation. As the brief
pointed out, the plaintiffs’ motion focused
on the first few minutes of the media-
tion—and ignored the next 13 hours of
substantive mediation, which lasted until
late into the afternoon of the following day
(March 22), when impasse was declared af-
ter the defendants’ final offer was rejected.

The defense brief then launched into
an analysis of both Florida and federal law
on the mediation confidentiality issue,
specifically challenging the “threat of vio-
lence” exception as inapplicable to the
facts. Drawing a dubious analogy to Niki-
ta Khrushchev’s statement to Western
diplomats in 1956 that “We will bury
you,” the defendants argued that no one
could seriously interpret the Francis com-
ments “we will bury you” or “ruin you” as
threats of physical violence. 

The defense brief emphasized the point
with this classic line: “There is no allega-
tion that Francis was holding a shovel
when he made his comment.” The sanc-
tions motion, defendants continued, sim-
ply was a device used by the plaintiffs to in-
troduce inadmissible facts in order to “in-
flame the tribunal.”

[The defense argument would have
had more success in California. In Fox-
gate Homeowners’ Assn. v. Bramalea
California Inc., 26 Cal.4th 1, 14-15
(2001), one party sought and was
awarded sanctions against the other aris-
ing out of the latter’s failure to comply
with a court order to bring experts to the
mediation, and mediate in good faith.
The California Supreme Court reversed,
upholding mediation confidentiality,
and refusing to create an exception for
alleged bad faith mediation conduct.]

Finally, the defendants challenged the
court’s right to impose sanctions or other
contempt penalty, since no direct court or-
der had been violated: The court ordered
the parties to mediate. The parties, includ-
ing Francis, spent 13 hours mediating. So
what court order was violated?

(continued on next page)
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ATTORNEY AFFIDAVIT

March 28: The defendants also filed the af-
fidavit of one of their attorneys, also a cer-
tified mediator. Peeling back the cloak of
confidentiality even farther, the attorney
stated that he attended the mediation, did
not perceive Francis’ comments or body
language as a threat to anyone, and even
noticed that one of the plaintiffs’ lawyers
smiled as the outburst played itself out. 

The attorney emphasized that the me-
diator continued with the mediation with-
out anyone even suggesting that the
process be terminated out of fear of vio-
lence. Finally, the attorney testified that,
contrary to the plaintiffs’ position, he
thought that all of the defendants were par-
ticipating in the negotiations, Francis in-
cluded, and that no one told him that the
plaintiffs were refusing to negotiate with
Francis as an individual.

On the same day, the plaintiffs filed a
supplemental brief supporting their mo-
tion. The brief argued that Florida state
law, with its violence exception, applied.
The brief noted that an attorney had con-
tacted the “Court Operations Analysis
with the Dispute Resolution Center at the
Supreme Court of Florida” and was “as-
sured” that the violence exception would
apply here. 

The plaintiffs also argued that even if
federal law applied, the mediation conduct
and communications were still admissible,
since Federal Rule of Evidence 408 does
not bar admission of settlement discussions
for purposes of proving that “some wrong”
was committed in the course of those set-
tlement discussions.

With respect to the issue of whether
Francis violated the court’s mediation order,
the plaintiffs engaged in a little legal danc-
ing. They noted that the order required
Francis to attend, and then argued that:

Francis behaved in such an outrageous
manner that he prevented the plaintiffs
from mediating with him. In effect,
Francis did not attend the mediation,
and if he did attend, he failed to nego-
tiate in good faith. Therefore, Francis
violated this Court’s order. The media-
tion did move forward, but only with
the corporate defendants. 

For support, the plaintiffs found a case
where a party was chastised for going
through the motions in a nonbinding arbi-
tration, choosing to put its efforts in the
trial de novo.

[First, putting aside the question of
whether a nonbinding arbitration really
is analogous to a private and confiden-
tial mediation, did Francis really “in ef-
fect” fail to attend the mediation? After
all, he was there for two days–an undis-
puted fact. Did he really “prevent the
plaintiffs from mediating with him”? It
is hard to see how, since the plaintiffs
admitted that it was the plaintiffs’ deci-
sion not to mediate with Francis. More-
over, the plaintiffs seemed to have had
no trouble mediating with Francis in his
corporate capacity as head of the corpo-
rate defendants. So did Francis really vi-
olate the court order?]

[In any case, can there really be such
a thing as bad faith negotiation or medi-
ation? From a negotiation/mediation
perspective, what did Francis really do,
other than express his refusal to compro-
mise his claims? Granted, he acted in an
offensive and uncivil manner, showing
no respect for anyone or anything. He
used language and behavior more consis-
tent with a city’s tenderloin district than
its legal establishment. But from a nego-
tiation standpoint, can’t one argue that
he simply decided he did not want to pay
money to settle, and so informed the op-
posing attorneys? Clearly a party does
not have to compromise, or offer some-
thing in settlement, in order to avoid the
bad faith label. Maybe this motion is say-
ing that if a party refuses to negotiate, he
or she must do so politely, without being
a jackass? In other words, does bad faith
in the context of negotiations and medi-
ation have more to do with how one be-
haves in the process, rather than the sub-
stantive positions taken?]

MEDIATOR FILES REPORT

March 28: Where was the mediator in all
this? Apparently right where he should
have been: tucked away quietly in the
background, living up to his promises and
obligations of confidentiality and neutrali-
ty. In his March 28, 2007, mediation re-
port to the court, the mediator simply stat-
ed that the mediation was held on March

21 and 22, and it resulted in an impasse.
March 30: Judge Smoak conducted the

evidentiary hearing on the plaintiffs’ mo-
tion. Of interest to ADR students, four
witnesses were examined and cross-exam-
ined regarding the mediation conduct and
communications, including some of the at-
torneys present at the mediation. Smoak
questioned the witnesses as well. 

In an effort to bolster their application
of the violence exception to the Florida
mediation confidentiality statute, the
plaintiffs’ attorney testified that when
Francis confronted him at the mediation,
“I thought he was going to slug me. And
I—that’s what I thought, or that he was go-
ing to hit somebody behind me or—I don’t
know what he was going to do.” Another
one of the plaintiffs’ attorneys testified that
he thought Francis “was trying to provoke
a physical confrontation.”

Francis also took the stand, though it
likely wasn’t by choice. Nor was it particu-
larly helpful to his position. Indeed, it ap-
pears that Francis’ testimony was less than
credible, as his attorney was forced to make
efforts to rehabilitate his witness on the
stand. The attorney later sought ethics ad-
vice from the State Bar as to what his obli-
gations were when faced with a client who
the attorney believed was perjuring him-
self. Ultimately, the attorney sought to
withdraw as counsel.

This testimony made an impression
with the judge, but surely not the kind of
impression defense counsel would have
preferred. Indeed, the testimony led to the
filing of criminal contempt charges against
Francis. More on that on April 10, below.

Following the presentation of evidence,
the court issued the following findings: 

• Court finds that Joseph Francis has
willfully and contumaciously violated
the requirements of the Scheduling
and Mediation Order, Paragraph 8, to
appear and mediate. Rule 16 authoriz-
es the Court to sanction.

[Query: Exactly what part of Sched-
uling Order Paragraph 8 did Francis
contumaciously violate? He attended the
mediation session for two days. No one
disputes that negotiations took place.
Nowhere in the order did it require par-
ties to act in a certain way.]

• Francis made it clear that he was not

Mediation Gone Wild
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there to mediate. Court finds no basis
that his conduct or communication is
entitled to the protection of any priv-
ilege.

• Court finds that Francis’ conduct and
statements were extreme, hostile, vul-
gar, obscene, and they are unacceptable. 

[While the court found “no basis”
for holding Francis’ conduct or commu-
nication privileged, neither did it appear
to rely on the Florida mediation statutes’
violence exception. It found Francis’
conduct to be “vulgar” and “obscene,”
but not “violent.” So why did Francis
lose his confidentiality rights?]

After the court questioned Francis, its
minute order shows the court setting the
groundwork for imprisoning Francis:

Court does not think there is any ques-
tion in the record about what was said
and the context in which it was said.
The Eleventh Circuit has said that to
enforce a sanctions order for a media-
tion or settlement conference, . . . the
Court may rely on its power to defiant
parties in civil contempt and impose
sanctions ranging from fines to the
striking of the pleadings. Francis has
violated the Court’s Scheduling and
Mediation Order. The burden is now
shifted to Francis to produce evidence
of his compliance and he has failed to
do so. [] Court is concerned that finan-
cial sanctions would not have the ap-
propriate effect against Mr. Francis. 

[The minute order does not reflect
which Eleventh Circuit authority per-
mitted the court to impose civil con-
tempt “for a mediation,” nor does it ap-
pear that the unidentified authority per-
mits imprisonment as one of the
contempt sanctions.]

Ultimately, the court ordered Francis to
pay attorneys fees and costs for the plaintiffs
and counsel, “reluctantly” declined to enter
a default, and instead ordered Francis to jail:

Coercive incarceration is an appropriate
sanction for this situation. Mr. Francis
can cure his contempt and have this
sanction of incarceration removed upon
his proper participation in mediation.

The court then ordered the parties to
participate in another mediation session,

instructing them to arrive the night before.
It insisted that Francis “will be dressed and
groomed appropriately, i.e., business suit
and tie, business shoes and socks.” The
court further ruled that “This mediation is
ordered as an activity of this Court.” 

[Was this last ruling an effort to fur-
ther bring the mediation process under
the court’s control?]

Finally, the court ruled that Francis
would be released from incarceration
“when the mediator certifies in person to
the court that Mr. Francis has fully com-
plied with this order and has participated
in the mediation in good faith.” Incarcera-
tion was delayed until 4:30 p.m. to give the
attorneys time to mediate.

[The court is compelling the media-
tor to disclose how a party acted in me-
diation? Not only was this part of the or-
der not challenged, but as was learned
later, the mediator complied with the or-
der and disclosed to the court some of
what transpired at the subsequent medi-
ation. Is there a dangerous precedent be-
ing set here?]

SUPPORTING EVIDENCE REJECTED

As an interesting aside, at the end of the
hearing, the defendants’ counsel proffered
evidence under seal to demonstrate that de-
fendants had in fact mediated in good faith
on March 21 and 22. The court denied the
defendants’ request to make the showing,
and refused to consider the evidence.

[Many more questions arise from
this order: Did Francis really violate a
court order to mediate when he was
present for 13 hours over two days me-
diating on behalf of his corporate enti-
ties? Granted, he was late and rude and
did not want to compromise his posi-
tion. But is that a violation of an order
to mediate? And if not, then what was
the basis for jailing him?] 

[While the court is incarcerating
Francis only until he “mediates in good
faith,” what is good faith? Apparently 13
hours of mediation is not good faith if
there is boorish behavior involved. Ob-
viously the court wanted something
more out of Francis. Can’t this order be
interpreted as subtle (or not so subtle)
judicial pressure on Francis not just to
mediate, but to settle?]

March 31: The court held the incarcer-

ation order in abeyance for another day,
and the parties engaged in a new mediation
on March 31. And it appeared that a settle-
ment was reached in principal, involving a
payment of an undisclosed amount. 

The parties began drafting the final pa-
perwork, which is when the next “issue”
arose. As reflected in the defendants’ filings
with the Eleventh Circuit, the defendants’
settlement agreement draft proposed pay-
ment over time, rather than in a lump sum.
The delayed payment provision would ben-
efit the defendants due to the time value of
money. The plaintiffs objected vehemently.
Word of a new impasse reached Judge
Smoak–in fact, it appears the mediator may
have disclosed this to the court in response
to the court order to provide a status report. 

April 4: The Court called an emergency
hearing, reflecting in its minute order that
the “mediator has advised there has been an
unconditional offer and acceptance” but
that the plaintiffs later received “a newly
proposed agreement with substantially dif-
ferent terms.” Continuing, the court noted
that “Plaintiffs ask the Court to consider
all sanctions that are available to the Court
and consider the potential dark side of
what is going on—an attempt to game this
situation and taunt the plaintiffs and plain-
tiffs’ counsel.”

[These are interesting terms to put
into a court minute order, even if just
quoting the plaintiffs: The “dark side”?
“Gaming” a situation? “Taunting” coun-
sel? The defendants’ interpretation on
the negotiations was that the case ulti-
mately did not resolve since the parties
could not reach agreement on the pay-
ment terms. The plaintiffs’ take was that
the original offer was for a set sum, and
no new terms were raised until after ac-
ceptance by the plaintiffs. Most media-
tors have seen situations where new
terms have been raised during the draft-
ing process, such as issues of confiden-
tiality, scope of releases, and at times ef-
forts to stretch out payments. Does this
alone become “taunting” or “gaming”?
Here, the plaintiffs and the court clearly
interpreted the defense move as an effort
to back out of the original deal.]

The defense argued that it had now en-
gaged in three to three-and-a-half days of
mediation, with substantial offers being
made, so there cannot possibly be a bad-
faith claim, or violations of any court me-

(continued on next page)
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diation orders.
Judge Smoak had a different view. He

viewed Francis’ move as an attempt to “re-
voke his unconditional offer and to impose
unacceptable conditions,” which Smoak
held “violated the express condition upon
which I suspended the requirement that he
surrender” to the U.S. Marshals. 

Hence, the court ended the suspension
of incarceration. Smoak ordered Francis to
surrender by noon the next day, April 5, or
a warrant would be issued for his arrest.
This sanction, declared Smoak, “will be
purged by a new formal mediation in a
proper setting with all appropriate play-
ers.” Francis was to remain in custody un-
til the mediation was arranged.

[Clearly, the judge believed Francis
was playing games and determined that
the best way to get Francis to take the
process seriously was to put him in jail.
From a practical perspective, this may
have been the only move that would get
Francis’ attention. But is it right, or even
lawful? Again, did Francis really violate
a court order to mediate, simply because
he wanted to back out of a deal?] 

[Further, if there really was an agree-
ment—an unconditional offer and an
acceptance as described by the mediator
and accepted by the Court—why the
need for jail at all? Francis’ effort to
change the terms of the deal after a con-
tract had been reached is simply a
breach of contract. Why not simply en-
force the agreement? Under the circum-
stances, can’t it be interpreted that the
threat of sending Francis to jail unless he
again participated in a “new formal me-
diation in a proper setting with all ap-
propriate players” is tantamount to say-
ing that Francis must actually settle the
case to avoid jail?]

April 5: The defense moved to stay in-
carceration pending appeal to the Eleventh
Circuit, but this request was rejected by
both the district court and the appellate
court. In the papers to the circuit court, the
defendants provided even more details
about what happened at the mediation ses-
sions, including certain comments by the
mediator. But in light of the Eleventh Cir-
cuit’s summary denial, no issues were
raised about the admissibility of this infor-
mation.

By noon, Francis failed to turn himself
in to the U.S. Marshals, as ordered by the
court. The judge issued a warrant for Fran-
cis’ arrest.

April 10: Francis was arrested at the
Panama City-Bay County International
Airport. It was not reported what Francis
was doing at the airport at that time, or
why he had failed to turn himself in five
days earlier, as the court ordered.

The court then issued an Order to
Show Cause why Francis should not be
held in criminal contempt. The primary
basis for the criminal charge was making
false statements at the March 30 hearing,
and violating the April 4 order to surren-
der. The hearing was set for April 23.

April 11: The civil case finally settled. A
notice of settlement and dismissal was filed
with the court indicating the case has been
fully resolved. The Court dismissed the
case with prejudice and closed the file. As a
result, Francis was “released from the sanc-
tion for coercive incarceration for the civil
contempt.” But this did not get him re-
leased from jail.

April 12: Francis was ordered “detained”
pending his criminal contempt hearing. 

A WEEPY EPILOGUE 

Though the civil case settled, the Francis
soap opera continued. 

While in jail awaiting his criminal con-
tempt hearing, Francis had Scott Barbour,
his company’s president, smuggle Francis
anti-anxiety and sleeping pills, and $500 in
cash. Francis tried to use the money to
bribe a guard for a bottle of water. While
the bribe failed, the effort landed Francis a
cellmate—Scott Barbour. 

And this was after Francis was indicted
in early April, in Reno, Nev., for tax eva-
sion after he claimed more than $20 mil-
lion in allegedly bogus business expenses. 

So Francis was not looking good at the
time of his April 23 contempt hearing.

It should not be a surprise to learn that
Francis pled guilty to failing to turn him-
self in to the U.S. Marshal as ordered on
April 5. Thanks in part to an affidavit by
Francis’ former attorney, who testified that
he believed Francis’ March 30 testimony
was not intentionally false, the court agreed
to dismiss the criminal charge’s first count
of giving false testimony. 

On April 23, Francis was sentenced to

35 days in prison, with credit for time
served, and fined $5,000.

At a minimum, the sentence stripped
Francis of his bravado and attitude, as news
accounts described his weeping apology to
Judge Smoak, and video showed him led
off to prison in shackles, repeating widely
circulated footage from April 12.

But just two days later, Los Angeles au-
thorities charged Francis with misde-
meanor sexual battery for allegedly groping
an 18-year-old woman at a party on Jan.
10. Noting that Francis faces six months in
jail and $2,000 in fines on the charge, the
Associated Press reported that Francis
makes an estimated $29 million annually
from his videos of young women exposing
their breasts and displaying themselves in
other sexually provocative situations.

Is this a case of a bad guy producing
bad facts that make bad law? Francis was
neither a model citizen nor a welcome
guest of Panama City, Fla. And he unmis-
takably taxed the court’s patience with his
disrespect for the law, and the individuals
who are its caretakers. 

But from a strict legal perspective, was
Francis properly jailed? Was Francis’ three-
minute tirade the type of conduct that ne-
cessitates violating mediation confidential-
ity? Did Francis really cross that undefined
line so that it required a judge to reach in-
to the mediation process to control things
with contempt powers?

Here is another way to consider this:
Mediation is a process that is premised on
parties being able to explore issues, inter-
ests, strengths, weaknesses, emotions, op-
tions, alternatives, and so much more, all
in a “safe” environment. Will Smoak’s or-
ders and Francis’ incarceration create a
chilling effect for future mediations? Will it
inhibit parties from being as open, honest,
and emotionally raw as is sometimes neces-
sary to bring peace to a dispute? Will par-
ties be afraid of showing their true emo-
tions for fear of being charged with bad
faith or with gaming the mediation?

Maybe it’s a little premature to signal
the death knell for mediation confidential-
ity. But the Florida court’s intrusion into
what is generally considered to be a private
and voluntary alternative dispute resolu-
tion process sends a message that confiden-
tiality may not be quite all it seems. �
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